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CURA ROMANORUM IN EX- 

STINGUENDIS INCEN- 

^tlantam curam Romaniin cr- 

ftingucndis^c pra:cavcndisinccndii9 
^adhrbucrinr, ncquid dcrrimcnti ca* 
pcrct Rcspnblica, viderceft, cum cx 
ircrumgcftarum monumcutis, tum 
noftri Jurisvcftigiis. Putanrcs id 
fibi ncgocii datum cflc , ut falutcm 
Rcipubliccc,quibuscunque modispoflcnt, curatcruc- 
rcnttir, EaqucgratiaTriumviri,&cum hi foli fcrundo 
non eficnt , ./tdilcsconftituri funr, qui arccndis inccn- 
diis pra?cflcnr, cxcubiasquc agcrcnr nochirnas, accum 
his ccrti homincs & ccrtae familiac circa porras& mu« 
ros habitantc^quorum opcra& auxilio inccndioorto 
m i p o (Tc n t, / .ff.de offc . Prtfeff. Vtgii Nc c n o n ad m o n c- 
rcru inquilinos dcbitx diligcntia:, ut unusquisquc co- 
rum aquatn lncaniaculo habcict , quo, tl cjusmodi 
quidpiam accidcrcr , huic cx temporc fuccurrcrc pos- 
fcnt,neinccndianeglccta vires fumcrcnr , quocrrcain 
fccus velalircrfacicnrcs fcvercanimadvcrfum fuit. Ncc 
aliud patctcx hiftoria. Cum cnim ad inccndium in fa« 

A a cra 



cra via ortum , cxftingucndum tardius, quam par crar , 
copiam fui faccrcnt M. Mulvius Cn. Lollius L.Scxti- 
Jius Triumviri a Trib.plcb.dic dicta ad populu damnati 
funt, VtUritu M- /. $. c. /. Parcmq; fcvcritatcm cum his P. 
Villius Triumvir no£fcurn9 expcrtus,cum quidpiam di- 
ligcntixcircumeundo vigilias rcmififlct. Jd. d. I. Quod 
etiam hodie quotidic obfcrvari vidcmus non minori 
curaacfumptibus , dum nonfolum quilibctMagiftra- 
tus,quantusquantusfit,mcmordcmandati oniciiinco 
totus cft , Nc defint qui die,no£tcquc cxcubias agcrcnt, 
huicrei gnaros viros pnficit; cosque juramcnto ad- 
ftringit,qui adcflc jufli vclfignodatofquod tamcDcus 
Tcr Optimus Max. clcmcntcr avcrtat) rclittis omnibus 
rcbus apparcrcnt & manum admovercnt. Et quo in- 
ftru&i veniant partim ipfc fubminiftrat inftrumenra, 
partim vcroanovisopificibus, qui, proutinquibus- 
dam locis mos fcrt.quotiescunquc alicui collcgio ejus- 
quc privilegiisac juribus fcfc mancipant , confici cu- 
rat. Sed etiam cxorbitantcsqui lignis,fceno, aliaquc 
matcria facilc conflagrantc, rcplcnt xdcs,corrigit$ rc- 
nucntcs & malitiofos incendiarios dcbita pccna coer- 
cct , diligcntiam civium opem fercntium rcmuncran- 
do fufcitar& promovcr ; quo multx everfioncs Urbi- 
um , plurcs fuftSocationcs hominum ut&pecudum<5c 
plurcs xdium ruinx prxcavcantur. Non tamcn 
omnc inccndium ncgligcntia 5: malitia hominum pro- 
venir , qucmadmodum illiusSardanapali qui ob ni- 
mias delicias&luxuriam pcrditorcgno nc in potcfta- 
tcm hoftium vcnircr,vencnum haufit : Et rgnc lubjc- 
ctoipfccum Regiafua,aliisque omnibusqui fuga falu- 
tcm non quxfiverunt , conflagravit. Sed quandoquc 
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DeusTcr Optimus Maximus ad vindicanda hotninum 
flagitiaminiftcriofuorumElcmcntorum utitur; dum 
unum atquealtcrum tcllus imadchifcit , alium aqua 
prxtcr folitum emcrgcns impetufuoabripit,&dcftru- 
it, alium aer vcncnatus inficit , alium ignis pcrdit. 
Excmplo nobis fint feptcm illx civitatcs Sodomi- 
tatum qux igncSc ira coctefti tactx fuis jam jacent fc- 
pultxcineribus quondam undique rcfcrtx incolis in 
horridas verfx folitudincs jam dcfcrtx lugcnr. Qujs 
ncfcit nunquam fatis dcploratam Urbis Carthaginis 
ruinam , quxquantafuitignium moraprobari potcft, 
quippcqux pcrcontinuosdeccm & fcptcm dicsvix po- 
tuit exftingui. Etquid pcrcgrinaadducam? Nobisdo- 
miproh dolorlabundcfunt, quaproptcr his contcnti, 
quicfcimus. nutiuii- ^ 

Membkum I. jg 

De Vocahuli Inccndii Homonymia & dc- 

finitionc^. 

SPinofam ac triflcm matcriam tra&aturus haut abs u 
rc fa&urus vidcor, fi ajiis ncglc&is ipfam vocabuli 
indolcm cxcutiam > fumitur vcl proprie vcl 
improprie. Hocmodo inccndio flammarc dici- 
tur Chimxra mons cujus mcminit Hontiu-s lib.4. 
Carm pcrpctuo mirus inccndio : maximeideo, fifidcs 
habcnda Gcographis , quod naturx curfu in vcrtcntc 
igniscjus inccndatur aqua,cxftinguatur vcrotorra aut 
fccno. Quia tamcn dc tali inccndio fcrmo noftcr in- 
ftitutus non cft, fcd dc propjic di&o, idcoq, diutius hi* 
immorari opcrx prctium noncrit. 



'Priusquam autcm adaliadcfccndamus, iu huius 
thcmatis inftituto prxmiitenda Dcfinitio cjusquc cx- 
plicatio. Qua: ad cxcmplum L. Aquilix ciVc potcft. 
Quod fitdamnum igncdatum Vulttj.in Jurisprud.Rvm. 
r. 49 deCvmmun. deltclis. Inccndium fanedarhnnm cf- 
fcplurimi magno fuo malocdo&iconfirmant. Damni 
autcmnomincnon tantum vcnit prxrcritum,ad quod 
rccupcrandum adrio. L.Aquilix vcl aliafimftis compc- 
tat/. 7. §. /. dcDAm. Inf. fcd & fiuuriim quod alias dici- 
turinfc&um , quod cx opcrc vicini vcl rcbuscjuscxti- 
mefcimus livc cx vitio sedium fivc opcris cHis fiat, 
vcl in loco urbano vcl ruftico /. tp. §. ult. d. t. Et 
potcft nontantumdominus fcd& iscujus pcriculo rcs 
cft. /./?.§. S.d.t.hoc cafufi forte vicinusaidirlciurn vcl 
fbrnacem ftruxcrit cautioncm cxigcrc dc rcfarcicnde 
damno,fiforte pcrjculnminccndii fubciTc vidctur. I.27. 
§. i9 4i//../f.'7«//.Damnum potiflimum accidcrc potcft 
vcl pcrfonis vci bonis noftris. Illiscumvcl vftatolli- 
tur hcminis /. / ff.*d L.CorncLdeSic. vcl pudicitia Hedi- 
tar. Libcrtati cnim naturali rcpugnat qua nihil quis- 
quam invitus pariab altcrocogitur in tantum, ut fi.ru- 
tu> adamnoirrcparabili cftcnon potcft\vifa£ra propul- 
fare vim liccat. Lj.dcJ. drj.l. /. §.4-ff*dL. Corncl. dc 
SU.I.4S. %.4~dd L.Aquil. His vcro li vcl prorfusaurTcrun- 
tur, qucmadmodum fitincrimincfurticohfiftitcnim 
furtum eonfummatum in ipfa bonorum ablationc uti 
ronllat q\J oh.Bomftr .dcFurt in expl.%.ii.dc oblig.qu&cx 
dclict.najc.li.%>ultffdc Furt. I. iS.ff dtparn. Vcl in juria «Sc 
modo j.urcillicitodiminuutur,fic patitur ja&urarcifuac 
familiaris, qui ufuras mordajccs dilcdioncm proximi 
pjfipndctcs illcgitimas fokcrc cogitut l.i. inprff.de ufir. 
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/ i4> & '7- Cod. ut & illequiexocciiloiVC (crvi vcf.»- 
nimalis vcl cx rebus inanimis frumcnto, vino,olco, fe- 
gctc , domo corruptis vcl combuftis damnum fcntit. 
L 27 6. 7 . g.ff. ad L. AquiL Adcoquc omncdctrimcn- 
tumfccutum arcorcfarciendumcrit*/./. 27. &l. t ffad 
Lcg.Aquil. Simododamnumdoloaut culp.i rcrtiida* 
tum fit,ubi perculpam ctiainrclligitur lcvifllma 1.44- 
ff.d.t. damnum cnim quodquis fuaculpd fcntit, non. 
fcntircvidctur L293. dc R.J, imo fi malusejus animus 
apparcat, nimirum eo fiheinccndiflc,qud combuftis a> 
dibus propriis ignis vicinorum quoquc axics axripiar, 
mcritoordinaria inccndii pccnaplc&endus )\i\t*Confi. 
Carol.V. Crim. art. i2j. Magnific. Dn. Carpz.p. 4. confi.iy. 
defa.n.t.&feq. Nccaudicndus cft,quamvis damnum' 4 .. 
rcfarcircvclircum h.krationc fccilcfraus lcgi invcnin 
poiTir ncc transa&io pcrmittcnda quippc quar aiiasdc 
crimine capitali inita objc&um transa&ionis non cft, 
inprimis jurc hodicrno in prarjudicium Magiftratus /. r. 
§. ult. AdL.Jul.devifubl.L7. %.J4> dcpacl. Perex. C dc_* 
transacJ. n.p. & pralaud. Carpzov.prax. crim.p.3 quajh 
i48.&p-2.qu*.So.n.86. Et fi forrctranfigitur hoctan- 
tum importat , non ut libcrctur dclinqucns transa&io* 
nc apartela?safafta,fcd ei tantum ignofcatur nc habca- 
tur pro confcfTo,pra:fumaturquc non confcicntia fccle- 
risfcdpotiusgravitatc periculi tcrritus, ob Utisodium 
6cdubium iudicii , cvcntum pccuniam adverfariodc*- 
diftc.JFefenb. in Paratit. de Transacl. n.j. Bach: ad T remt. 
vol. 1. dijp. 7. th.j. Cochaufin Peruul.6. Q^Acad. 47. Quo*- 
niamautcm divcrfimode fe habcr inccndmm , prout 
propoiltoautculpadelinqucntisfaclum , noncadem 
viacft proccdcndfSm, &quemadmoduminrebusfffti- 
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mandis proportionem obfcrvamus cx commurii fun- 
ftionc L33. &d L. Aqutl. l.prctia 63.%' 2.ad L*Ealcid. ita 
ctiam in dcli&is punicndis proportio dcli&i ic pcenx 
habcndaeft , ut nc quid duriusautrcmifliusftaruatur 
quam caufa depofcit l.jt.jfde pdn % Qno rame cxpeditius 
ficri poflitdiftin&ionc prxmifl*a(qua inccndium fortui- 
tam,aliud culpofum,aliud inccrtum, & aliuddcniquc 
dolofumj ultcriushanc materiam perfcquar. 
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Mbmbrum II. 
De incendio caJU fortuito exorto. 

I qui igitur funt,quos cxcufaros habcamus , vcl quo- 
rum viccm infita quadam narurx vi dolcamus, ii 
fnnt qui ex cafu fortuito haufminimum dctrimcnti cc- 
pcrunt. Quibus & ipfac lcgcs fuccurruntindulgcndo 
illisomnis gcncris bcncficia utpotc bonorum rcftitu- 
tioncm fi forte novcrcantis fortunx jniquitatc jus fu- 
um pcrfequi non potucrunr. c.Ex ratione t. de Apck\ 
arg. l.jS» tn fn.Ex qutbus caufts Maj. 2j. Ann. Nobtltfi 
Dn. D* Struv. Praceptor ataue Patrontu meut plwquam~$ 
patcrna devotiojte dcvcnerandus Excrcit. S. th, yp. £ft au- 
rcmcafusfortuitusinopinatarrei cvcntus,qui prcvidcri 
non potcft /. 6 %. 7. deoff. Praftd. 1. 2. §.7. dc Admintft.Rc. 
ad Civ.pertin. 1. 6. C. depignor. acl. Et proccdit i ftc vel 
cx cxtrinfcca nobiscirca res vcl in rcbus contingcntc vi 
vcl cx ignorantia invincibili uti cx violcntia vcntorum 
1.24.%. 4-de damn.infccJ. tcnx motu l.jpJocst. vi flu- 
minis aut maris aut tcmpcftatis. /. //. §. 2. locat. In ipfa rc 
cafus fortuitus cvcnit,fi domus vcl rcs dcpofita natura- 
liintcritu pericrit , nificulpa vcl Qicto ipfiusdomini 
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vd depofitarii -prsccflcrit Zaf.Com. id wr. tU. $. lii. i£. 
num.tS.vtrf. guodAttinet. Dcnique fa&o hominuro 
daranum fottuitum iafcrrur,ut incurfu hoftium.Latro* 
num , piratarum Lis.%.2. Loc. inccndio iavicini acdi- 
bus orto /. iS.fr. Commod. 

Simili raodo intcr cafus fortuitos reccnfctur,fi in- 
cendium caufatum preccilcrit cx fa&oPrincipis,vcl alio 
<mopiam,qui jus fupcrioritatis habetjVduti cum in co- 
memorationcm coronationis,veldici natalisignisarti- 
ficiofusnomcn vclinfignia Pnncipisexhibens alite&3c 
prartcr omnium fpem iLJc hautex fcntcntia fluxcnt Arg. 
I. it.ff.de Evitf.ScbAftiAn.Medic. in Tr. dccaffortuit p. j#. 
q.tj. n. o\ verf. Jtem fitclum Brincifu & f. 2. qudfi. ts. 
n,2j. Im6quodmajuscft,poteftPrinccps proabfolu- 
ta GibiconcclTa potcftatc,tcmporcimmincnrisbcllifub- 
urbia,aut alia loca haut longo intcrvallo ab urbc disjun- 
cta. fierc totiusfleip. eftc videtur,inccndio dcletc Gec- 
hiuf. ?tr*4. qusft. Acad.29. Idcra diceudum dc fado 
jtidicis ordinarii l.2.%.fn.ff. Si quu cAution. injud.&LC* 
nam quicquid evenit injufta judicis fentcntia dicitur ca« 
fu fortuito evcnifli: l.jr. ix pr.ff. dc Evicl. I. 67. ff. de jide- 
jnfi. tjjrMnnd. Ncflnni nus fortuitum eft,iinmi(Vum,quan- 
doab hoftib"us,aut inimkis nefarieimmittitur: & totics 
prxfumitur cue immiflum, quotics in loco,in quo ir 
gncm fovcre no confueverunt,initium cepitjvcl fi prius 
arfit a partcextcrioriquam inferiori.Z*^/. Tr4c7.dc/n- 
cend. c. 2. n. 41. 

Cum itaquc hi cafus omncs a fortuna proce- 
dant , rccte dicnntur fatalcs /./. §. 4. C mmod. vcl a> 
fortuna, cjusdcmquc vi dati /. S. inf C. de Prtftfi.ejr 
Mcd. I. /. §. tt. de MagtftrAt. conveniend. L /. C. des 
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Commod i Tmo non nunquam cjusmodi quidpiamibr- 
tuitum comprchendit pcriculum ,/.*/. //• de Rcb. Cred. 
/. /7. §. /• & *• deprufi. verb. Scd non fcmpcr. Intcr- 
dumcnim pcnculo noftrorcs cflc dicitur,cnm tamcR 
naturacontractus nos tantum adculpam&roaximc lc- 
viftimam pra-ftandam obftringat, non adcafum fmi- 
ftrum. /• 13 %. /• de lib. Cuuf i 40. Loeut. t. ij.fnro Soe. L 14. 
§ rt. de Furt. Vinn. in Com. inftit. i j* ttt. #/. m .4* P ^ 
rumqitamcn quipcriculuro alicujusrci fufcepit,cafnm 
cttam forruitum in fc recepirTc intclligitur. cum 
pcnculum Ct nomcngcncralc & fub fccompleftatur o- 
mncmcafum, qui cum, vci (inc colpaeontingit,/. 10. im 
jr.fjr L14. de Ferieul.& Com. Rei Vend. t.y. %.J&4* 
ff. Commod. Et corVfirmat fcnrcntiam noftram 1.7P 
f. de Ltg. /. I. 4-C.de prd/tript. 30. vet 4°- Ann. quod 
gcncraus provifio tantum opcratur quoad omn.es 
ealus,quantumfpecialis quoad quosdam. Nonobftat 
noftrx fcntcntix, Lj7. $. /• de Neg. Ctft. R.IHa Icx loqoi- 
turdc cafu fmguteri > quicxprcfsc a Jcgcexcipitur > & 
TlnonruiircTcxccprus,dicocum fub pccicuio tanquam 
fubgcncrc comprchcnfum fuiflc. Huic controvcrfia 
illa fucccdit, Numquid cafus fortui to#in fc rccipicns in- 
foluos ctiam rccipcrc dicatur.Et quanquam hautdcfint 
qui ncgarivam amplcctantur CuilLz. Objcrv. ij n.jf. 
Tiillig. in Doneli Enuel. L16. c.3. innotut. tdlit. C. Treuid. 
Hft. 2p.wL1.lt. 6. tit.k aliiquc plurcs, quos laudatus 
•Autor d. k rcccnfct. Nobis tamcn contraria (cnrcntia 
h magis arridct (1.) pcr Lp. §• /./ LH* Ubi nihilominus 
TncrcescTtptteftanda ctiamfi vi majori quid accidcrit , 
ncccagratiaa pa&o fcmel placitoirccedendum. Vis 
aurcm rnajoxincludit omnc damnum fataic,quod pru- 
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dentia humana avcrti non potcft. L 2. %. 4. cjrs. Stcjuu 
CMUtion. inju.&c. (2.) Ex co quod probabilc fit,utis qui 
cafum folitum, & frernicntcrcontingcntcm fuftincre 
haut rcnuit,m ult om i n us rcnuiflc vidcatur taro con 1 1 n« 
gcntcm j cum abhoc minusipfidamnum 6c periculum 
quam ab illo im mincat.(s Jquod oratio indcfinita #qui- 
poilcat Univerfali. £t ita nobifcum pradaudat us Dn . 
D. Sttuvius in fois £xtrcit.*dffif. d.43. videtur tamen 
diftcrre a noftro cafus plaTii£fiai^infolitus,ut quida vo> 
lunt. Jam in cafibas fortuitis mdubitati juris cft,quod 
ncmo dciistencatur §.*//. Ixftit. guibus Mod.JLtCQB- 
trah. obiig. I. 23. dt J?.$.4*. C.dtFtr. Tut. & Cur. qux rc- 
gula perpetua eft uifi ( 1.) mora cafum -pRcccGfcrit, /. 2. C. 
dt Ptr.& Com. R. Vtnd. i.y.fc./*. dtujur. Morx enirei 
intcr venkntis hiccffc&ascft,*arin modum poenatpcr- 
pctuet obiigatiomem , itaut lircscommirta moraintc- 
ricrir.hairt fecus quam fi rcsadhuc extarct,couveniatur. 
Nc ex mora fua commodum aliqaod fcntiatV./.y. %.fi*- 
dc Ufir. l.2j.§. t.&L T2.ff dtU. o. Non funt tamca 
prjctcreandx hoc loco duae iftx limitationcs,quarum 
(1.) niliquis remdctincat jufta causa duttus urgA.21. dt 
Ufir. & (i.) mfiinterirara ruilfetcaTC3,ctiamfi reftituta 
clTaaaori^.j^.S/.^i/^Oquiaqucmadmoducontra 
cxus cxconvcnnonc partium lcgcm accipiunt /./.§. f. 
ff. d. t. Ita quoquoconvcnrio intcrpofitafacit utpro- 
mittcntcm damna fataiia fcquaarur./. 7. %.jf. tod. Hinc 
oprimo jurc contrA&m 4fficurstio*fs,q\iia\iis plurimis 
Dd. magni nominisinvifodcfcndi potcft in maritimis 
civitatibus pcrquam ufitatas , cujus Efrcctus cft ut vo- 
lcns transvchcrc fuas mcrccs pcr marc , vcl pcr tcrram, 
lc timcns perkulumcc laduram illaxiun convcntf cum 
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itiquo,preriocerro conftituro, quo fircs falvac pcrman 
fcrintconftitucns prerium pro fubcundo pcricuio ibl- 
vat : & prormttensfi quidadverficontigcrit acftimatio- 
ncm dcfuis rcbus prxftct Se4ec.Tr. de Cominerc.ejr Csmb. 
§.#. qtu/?.r.tt.rji. £j)cc fortunx dubius cventus ftatim 
hunc contractum iliicitum facir. Alias fponfto ut- 
potc fi non majori > tamen codcm vino laborans cflct 
improbanda. Ncc quicquam ad rem facit , quod 
hxc non fu rolerandx , idco quodcadcm malaqu« 
ex ludo timcnrur r Ut iacluram pancntis odium,oc- 
cafiomortcmoptandi altcrius , ccaiia mulraincom* 
moda, plcno quafi alvco profluam. Nor. cnimd 
quur fucccnfcac huicfcd forti & fux quisque faciiitaii 
im putct,(l fpe fallaci luditur. Ncque hoc adlcri bcn duni 
naturxcontractus, quxtendiradlucrumcc aliud quip- 
piam optandum,fcd potius maliticc hominu m . Et ia» 
neidem nobis mctuendum elfct m Tcftamcncis, fidei 
commiflis, Subftitunonibus, qusenulla hujus pcriculi 
habitarationcvim fuam rctincnr. IrtbfellHpMl^MW 
Pcculiare&a fupra poiitai rcguia diverfum ftatu- 
cndu m in pofleiVorc. B ona: cntm Vuici poiVctVor cafura 
fortuitum non prasftatmifi mora poft acceptum judici- 
nm intervcniat,quod m caufa fuit,cur actor m imis cum 
animum alicnandi habucrit,alienarc potucrit/./r* §.Jit** 
dc R. U. M.fid. Pof. cum & hic rcpUariter non prxftct* 
poft acceptum tamcn judicium indiftinele tam ad rei 
fcparationcm /, 40. pr. de Hdred. Petit. /. t+ §. u. 
guod mettu cdu/a. quam ad fruclus, ufquc ad rei judi* 
cata tempus refundcndos rcnctur, L 17. §. /• l.jj. d. It. IL 
f urcs autcm raprorcs <Sc fimilcs quafi dupliccs malx tid. 
foflciibrcs fcmpcr & quovis temporc * propter ma- 
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hmfidcm moram faccrc intclligunrnr /,/.§./. ejr l. 29. 
ff.dtc9nd.Furt. Ideoqucadarftimationcm quocunquc 
tcmporc pteimi fucrir cumintcreflc praeftarc funr ad- 
ftri&i. d. L S. $. 1. rjr d. l.fins Non poflum ramcn quin 7. 
adjiciamqujeftioncm iftam faris conrrovcrCim, Si 
Tcndirorfibi pro aflecuratione prctii dominium rci, 
pura domus refervarit & rcs inccndio pcricrir,ad querm 
namdamnum pcrrinear?Etcum inurramqueparterxt 
fpcciofar ratiencs, auroritatcs,<Sc preiudicia haut inrV 
mi fubfcllii virorum adfint,argumcnra ram afrirman- 
tium quam ncganrium in mcdium affcrcmus, Sentcrv 
tiam noftram in difcorfu cxpofituri. Sit itaque no 
•ganrium (i.)quodpcrcar rcsfuodomino Ltf.c.depign. 
*&. Jam illc qui fibi refervavir rci dominium cft dc* 
ininus. z. quod hac rarionc condirionalis vidcarui 
conrra&a vcnditio, qua ccffanrc condirionc ipfe 
ctiam contraclus ceftat , 6c proindc periculum pcfr» 
tinctad illum,qui primo rcm vcndidcrat^ Lbpr.jf.dt* 
peric* rjr com.re vend. f?.),quod in concurfu crcditorum 
ubi habcr jus pralationis ranquam Dominus propric- x 
tatis iraquidcm ur cxtcris crcdiroribus omnibus pra:- 
fcratur. /./y. §. S.deaeJ. emr» Conrraria ramcn (enrcn* g. 
tia quibusdam Dd« vepiorvidcrur , firmata his potis- 
ftmum rarionibus. {i.)le£ U. %. fln. dt eontrsh. emt. u- 
bi habctur,quod ncmo poifit videri cara rem vendidis» 
fc dc cujus dominio agirur, ne ad emtorcm tranfcar. 
£1 igirur noftro cafu interccffit vendirio , ut rcvera* 
jntetccftlt, ncccfle cft dominium adEmrorcm rranfi- 
ilfc , 6c pcr confequcns res perir emrori ranquam? 
domino. d. t. So. %. fin. Quam fentenriam ipfe 
amplcdti videturlmperator isftit.de emt. ejrvend. 
^tffuL B 1 cuirv 



cumait qui nondum rcm tradidit,quodadhucfitD<t- 
mmus circa fincm,5c tamcn in principioinquit quod 
periculum rci vcnditx ftatim ad cmtorcm perrineat, 
tametfi adhuc ca rcs cmptori tradita non fit l.i.%.uii. 
dc reft. vend. /. S. I. t 1. ie fer. ejr com.rei vcnd. t Acccdit 
huic fentcntiae /.*/. $22. de *cJion. *nr$. Ubi ctntoc 
fervi , qui antc traditioncm fmc culpa vcnditoris 
mortuusfuerat,tionfoIum ad prctium forvcndum,fed 
&ad fumtus,qui tn cjuscurationcm&fcpQrturam fa- 
Si funt, tcnctur.Rr. Non elrfttt l.p.C.dcpt* mcJ. cum con- 
ccdunt rcm pcrirc fuo domino,quarcnus nimirumcx 
omni partc utilitatis fcilicct & proprictatis c(t do* 
mmu5,quod tamcn dc vcndirorc cafu iftodici ncquit. 
Ncc lccundum -argumcntum iftam dcftruit fcntcn- 
tiam , nullacnim hic fubcft conditionalis vcnditio. 
Vcnditot cnim tantummodo k>co hj pothcc* domi- 
ltiam fibi ccfcrvarcvoluit,pra?(crtim ficmtorcm obz- 
ratum mctuit. Non igitur Ula vcrba qua quis domi- 
nium xcfcrvavit fccundum lircram funt acctpicnda 
quafi ex omni partc dominus manfcrit. Nequc(*.) 
impugnat iftam fcntcntiam,tracrat<nim^./. //. quo- 
modo vcnditori confulatur, li plurcs pcrfonx concuc- 
fantyquatcnus ipfe cmtor obftri&us fucrit. Opcrarar. 
E. tantum,nimirura»ut fccurior hic fit vcnditoi «3c ipll 
pcrhoc jus praclationis confcrvctur. 

Mbmirum III. id 

De Incendio culpojb. 

QUoniamifticafusquicum culpa conjuncti cflc fo- 
knt,nitcr caiusfortuitosaoufuiu numcrandi, Ut 

funt 



funtfurta Lj2.%.j.proSoc. <Sc inccndia intrinfccus orta 
LjA.t. jf.de off.fr *f vigil. I. u. de Per. ejr Com. Rei vertd. 
Culpa aurcm divetfinxode fefc habct , quaiitas enim 
racti & circumftantiar fcmpcr augent & minuunt cuK- 
pam,ideoquc ctiam poena vcl cxafpcrarur, vcl minui- 
rur, pro rationc culpat, ftnc qua nemo cft punicndus. 
I.22>pr.C. de pcen. Sic lcxante promulgationem non 
obligatcuu>,qui fciteameiVcconcepum, ne fmcculpa 
fincque traude puniator is, qui ante legis prohibmo- 
ncm & promulgarioncmconttalcgcm quidfccit. Cul- 
pa in generc lumta includitfraudem,3c quodvis fa&um 
illicitum. Infpecic confidcrataeft omifliodebitajdih- 
gcntia&pcrncgligcntia«>ecimprudcntiAm facta. Com- 
uiittitur iftavclfacicndoid,quod diligens non faccrct, 
▼clnonfacicndo idquod diligcns faccret, & proindc 
culpa alia cft commiQionis.alia omiiftonis, l.t2i.de R. 
JJ. pn §. /. de V. 0. Ljo. dt R. J. Scd ut diligcntis ita 6c 
ctrlp* divcrfi funt gradus , cum pkrisquetamen Dd. 
nonmu* trcs agnofcimus, Latam, Lcvcm, & bcvifli- 
mam , & hos quam poterimus brcviflime percurrc- 
mus, Jongam cnim orationcm dc hac matcria contc- 
xcrc noftrinoncft lnflituti. Eft igiturculpa iata,cum 
quis non intclligit id quodomncsintclligunt/. 226. d. 
K QA.32.fi. Df^/fHancculpam ahidiftinguuntincul- 
pam ignaviac & verfutt*. Quod iila (it ccalfa & fupina 
ncgligentia<Sc rufhcitas qu*dam > cum quis infuisrc- 
bus paritcr& in alicnis ncgligcns exiftir. Vid. L3* 
fdefa/p.Tut. Haccvcro quac cx verfutodc maloanimo 
oritur> quandoquis optimcfuisrcbusprofpiccrcpot* 
cft, in alienis autcm ncgligentk>r& vcrfutior vcrfatur. 
Et rrcc plcrutrvqj dolo«quiparatur. l^ji.depof. L226.d. 
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V.<£. Bittersh. in Com.etdlnft. tit.de/ujf. tut.Mynftng. in 

%,/ufteftus c jd. Quam diftin&ioncm cum prai. Dn. D. 
Struv. Exere. sj. D. 19. $ Vinn.Lj.Com. Inft.tit. tj. nM. 
rcjicimus , cum nulia culpa ortum fuum trahar c$ 
vcrfutia,fcd omncs ex negligcutia & rc penitus cxculVa, 
culpa vcrfuux nihil aliud cfle .vidcrur , quamxiolus<5c 
malitia. Indc fluit , quod lata culpa in *corura£ti- 
bus dolum includat, iliiquc lu quafi confanguinca. Vix 
cnimcft,ut doli fufpicioncm crVugiar,qui non mrcili- 
git 9 quod omncs intcliigunr. Quo tamcn dicta 
ad noftram marcriam fubftraram appliccmus i delin- 
quit contra illam is, qui iocum ignis fbfcndi «Scbraxan- 
di gratia dcftinatam ftraminc, focno, cannabc rcplcvit, 
6c ficinccndio caularn praebuit. ur*. 1.8. §. ult.L29.fr. 
M*nd. lncadcm culpaha:rcr,quiflante prxtcr foiitum 
vcntoftipuLc fuxcomburcndac igncm admovit, ignis 
vcro vi ventorum ultcrius cvagatur, adeoquc domui 
vcl fegeti vicinx damnum infcrt, Ljo. %.j.*dL<4- 
qutl. «quod (i dic tranquillo percgiiTcr nihil ci impu- 
tandum cflct , d. L$o> Abfit cnim ur, quac proprcr 
bonum ac licitum facimus , & fi quid pcr hax pra> 
tcr noflram voluntarcm cuiquam mali accidir , no- 
bis imputcrur. c.dtletttu x. de homicid. Cum itaquc 
in modo cnumcratis fadtis magna negligcntia rcfi. 
dcat, nondubitamus quin nontantum addamnum & 
intcreiTc rcfarcicndum, /. 28.%, 12.4J.peen. Lj*. %-fen. dd 
L.Aqtul ,fcd ctiam criminahter ad viodi&am publicam 
cxcrccndam •onvcnirc poflimus. Ex quovis cnim 
dclicto fivc privato,fivc publico duplcx judicium na- 
kiXMuLftn.ff. defrtvttt. deltct. ejr Lftn.ffde furt. Etiibc- 
rum cft u mcuiquc a quo v.clit 1 nc hoarc, Lun. C.qujwdo 



Ac7. Cfo. Crrm.fr/ej. Quod cft ver um quando civrli* 
a&io perfcquirur rcm familiarcm, d. I. Un. & tenditad 
di\ crlbs tincs, fi altcra acho rcm, alrera aclio poenarn 
perfcquixur /. 7. i. CV W. Furt. S\ vcro utraquc ram 
civilis, quam criminalis rendir ad vindi&am , ftnrcnria 
larain una acfcione, paritcxceprioncrn in alrcra /. 7. §./- 
de Injxr. Quam fcntenriam ctiara conflrmare videtur 
&rfr n6ec.ddtf.de fncend.ruin.N*ufr.d\im aflcrir,fe mcnaU 
niifcpro lara culpa rclcgarioncm inccndiario impofii- 
ram fuiflc. Puramus ramcn ira dcmum pr occ- 
dcrc, fi inccndiarius lir viJis perfona, fic inccndium ita 
magnumcjctuhTcr, utdcdamni rcftirurione quivis 4c- 
fperarc pofllr. Lp.ff. dt Incend. ruin* ntufr. Sc L ir.ff. d. f. 
Atquc itarc&ius agunnlli , quihocin cafu pocnamar- 
birrariam cflcdicunr,^r/*ri>.^.^. conciufzs- Sed quia» 
non tanrum culpa Ufa,quae in omnibus conrraftibus cft 
praeftanda , d. I.23. dt J?. jf. Scd & icvis pro cujusque 
narura contra&uspccnarw aliquam mcrctur,vidcbimus 
dc rcliquisduobus cnlparum gradibus. Eft aurcm cul- 
rlalevis qua quis non facir, quod quivis Patcrfamilias 
diligcns & idoncus facit. /. 10.de Adminift & perie. Tut. 
l.jfi §. 4. de Contr. Empe. Huic culpae obnoxius cft\qui 
negoria fua cxpedirurus,pucros qui tbrrc nefciunr , quid 
ctiftantaera lupinis,cum candcla domi folos dcnnct, Sc 
ifti prour mosipforum fcrr, imprudcnrer in amiflion* 
alicujusrci ufi funr, & forre forruna inccndium dcdc- 
runr. Idem diccndumdcco, quiincammo purgando 
ncgligcnrcm fcfc cxhibuir, vcl caminum ira deprcflum 
conftruxir, ut rc&um alurudincnon fupcrcr, vcl pror- 
fus non arringar. Ex cujus virioramfux quam vicin* 
«dcsincincrcm fom rcdaftae, *rg. L u. d. ftr. & Cmu 
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R. U. Cum igimr hoc inccndium adhibita confucu 
boni Patrisfamiliasd. Igcntia potuilVct pta^caveri, mc- 
fito ad damni cmcndationcm cum intcrcife rcrumo- 
mnium inccndioconfumtarumadftringitur, l.p.rjrl.ti. 
de tncend. Rui. nauf. QuodtamcncommuniterDd. non 
finc rationc & fumm a a-quitate reftringunt,ita ut fi mo- 
ra intcrvcniat caufata a cafu advcrfo,qui fufflaminat ob- 
ligatum,cxcufcteumamora,&abintcrcflclucri ccflfan- 
tis > fccus tamcn fcrcshabctquoaddamnum umvcrfalc 
altcricmergcns,quiadamnum cmcrgcns efficaciiisdc- 
bctur, quam lucrum ccflans ut vult Sigifm. Scacc. d. tr. 
/. qutft. 7*p. 2. Ampl. 8. Anautcm prancrdamni cmcn» 
dationem is,cujus culpa levi inccndium cxcitatumet- 
iam alia poena cri minaJi nYco applicanda,puniatur, Di£ 
quirirur. Suntquidiftinguunt , autlevisculpaconfiftit 
in omittendo,& non punitur nili ad aeftimattoncm da- 
nini,autconfiftitinfacicndo&tunc punitur. Qnam 
diftin&ionom rcjicit Serlich. p, concluf2j. n. 23. indi- 
ftincte five culpa lcvis confiftat ln facicndo,fivc in ncgli- 
gcndo fifco pccna applicans./fr /. 2$.%. 12.jf.de Peen.QwA 
atitcmfileviflimaculpainccndium firortum ? &cum> 
fi modo natura contra&us permittit, non amphus prx- 
tcr damni incendio illati rcparationcm obligari cxpcdi- 
ti juris eft, /p ver/. fi vtro ff.de Incend. JRutn.NAuf.d. /. 28* 
$. t2.fubf. ff. de Poen. Definitur vero culpa lcviifima 
quod fit omifiio diJigcntia: cxacli flima? feu talis diligcn- 
tiar, qualem alius diJigentiflimus quisquc adhibuiilct. 
/. tS.inpr ff Commsd. L 1. §. 4-.de obltg.ffr A&, hujuscul- 
paecommiiVse Excmplum proponitur in I.27 ■ %. j> ff dd 
Leg. Acfuil. Ubi fcrvus fornicarius apud fornaccm ob- 
dormivir, & vjdlafuit cxufta. Nccco nominc excufan- 



<!us, quod dof mieris hum anu quldpiam <5c naruralcpaf 
fusfuir , diim innoncxftingucndovclnonmuniendo 
eam culpam admifir, in quam vir dHigcnriflimus dc 
fagaciffimus non incidiffct d. Un/. E tfi vcro ccrriflima 
jurisdefinitionWiilparum gradus dcprchcndi forre nc- 
qucant,fcd poti9]udicis arbirriorelinqui dcbcant ; no« 
bis tamen rii, qualesrunq; fint, dcprompri cx his funda- 
mcntisnifriciant. Hicingcnereeftfcicndum,quodad 
rcfuuoncm agcns dcbcat pr obarcqua ailpa vel lara vci 
Icvi vct ctiam lcviflimafit cxcitatum pcrtritam jurisRe- 
<*ulam,quod Adtori incumbat probario.f de IA- 
k M t.i.2. de Trobtt. & omnino ncccfle cft ut priusqua quis 
tondcmnctur, doliautculpac nomine convitrus fit. /. 
4. C. deEdend. L.6.C. dedol M*l. alihsproco fempcr mi- 
litat pra:fumtio,quod nihildedcbitadiligcntia remifc- 
ritjfiriiodopriusfncnthomo probatar tidci & diiigcn- 
tix/./.§.£ de Femit. Schultz. in Synopft Inft. *d L. A. 
nutl. th\ {d) Treutt.Urt. t. dft tt. D- 8. Itt. (e). Ncc fta- 
x\m a Domino prxftatio dairtft cxigi potcft,prxfcrtim fi 
fcrvuMncaufacft /. ti.de Ter.&Commod. RM. cuifarpe 
numcroDominus ufum,quifpccicm damni prx fc fcrt, 
intcrdixcrif, fervus tamcnhis neglcctis exrra ofticium 
fuum luo rcmigio rcm geflir. Culpa enim caTCt , qui 
fcit, fed prohibcrc non potcft- /. re. de Jt. J. & cxcufat 
cum diligentia cxactiflima , ultra quam non tcnetur. 
Quam, fi forrc ncccfliras fuadcar, pcr domefticos. /. /. §. 
6 C de Repud. imo pcr fratres&aliospropinquos pro- 
barcpotcft i.s. C. de K*ufr. Si alitcr vcriras habcu 
nonpotcft,/.7.#^T^. qui tamen aliasob ingcn- 
tcm fufpicionem cxcluduntur 1.6. ff. dt Jefttb. l.j. & 6. 
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Dominus tamen quandoque obligarur ex fa- 
€to fcrvi , fi civilitcr agirur, fi forre circa ofiicium a Do- 
jnino dcmandatum dclinquit srg.Lj. $. n.ff. de Infl. 
. A8. i. 27. §. 9. *d. Leg. Aq. L 1. C. dd Leg. Jul. Repet. Quia 
dominidiligenris cft, bonosfcrvosatyuum Miniftcri- 
umeligerc«5c explorarc,an probarxfidci& innoccntix 
fint, quos opcris fuis adhi bcre folcr /. j.ff de Publ. ejr Jfo 
iiig. L ult. §. 4. NAut.CMuf.ft4y. alioquinmalacleftio 
famuJor um ncgligentix annumcratur, d. L27. %.*.*dL. 
Jquil. Eodcm m odo condu&or, qui rcm condu&am 
ukraprxfinirum tcmpus vcl dcjtinuit, vcl poilcdit, ipfo 
locatorc contradiccnte j damnum inccndio cxculpa 
famuloxumdarum^proptcr fupcrvcnicntcm malamfi. 
dera jcfarcire tcnctur. /. 4. in fr. M furt. L j6. ejr l.fin.fft 
dt Cond. Furt. cum fru&ibus omnisquc caufx nominc a 
tcmporcquofupcrvenit mala fidcs L6i.ff.de R. V. ac 
conrxa cum juratur rn lircm / /. 6S. J i.ejrL 2. dejur. in 
/i/. nifi ac"tor malit quantircsfit, condcmnari L7/. eod. 
Ncc libcrat cum ab hocquanquam diligenriam cxa&if- 
fimamadhibucnt,adquamrcgularitcr non tcnctur. d. 
1. 23. de R. J. Ls. §. 2. ff. Comm. §. uli. Jnft. Jguib. mod. rg 
contrab. obL Nccjbftdt. 1. 2j. §. ult.ff. Locdt. illacnim lo- 
quitux non dc Jocationc rcrum,fcd opcrarum,in qua er- 
jamprxftandaculpaleviuima. Hicdataoccafioncqux- 
flioillamovcri potcft ; An is,qui durante inccndio, 
quo illud facilius exftingui poflit, ardes proximasdcmo- 
lituscft, damnum datum vdipfc, vcl vicini , in cujus 
gratiam fa&um.cmcndarecogantur. Et cum illc ju- 
fto mcru du&us id fccuTc ccnfcarur , prorfus ab adionc 
L. Aquilix merito excmtus cft,fivc co pervenit ignis fi- 
vc antc cxftinaus fit. /. §. /. gdl. Aqutl. Hi vcro cum 
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m falutem eoranvdomus diruta Tucrir , mcrit© damnfi 
deftru&xdomusrcfarcirc tencntur/. /. &L z.ad L.Rhod. 
dcjacl. fi modo ignis quoad domum diruram non 
pervcniflfct./. 7.%.4-q*odviMutcUm.TrcutLdtJp. tS. tb. 
$. Itt. b. vol. t. HMrprccbt. sd §. //. Infiit. ad Leg. Aq. n. 6. 

Huic quxftioni fucccdit r Num Pnnceps,vcl Scna- 
tustcmporcimmincntis bclli fuburbium haur procul 
ab Urbc diffitum poffit inccndio abfumcrc > Supra 
afTcrui membr. 2. n. 2. 1.6.1. r+.l. 17.de operib.fubl. & cxpc- 
ricntiaabundetcftatur. Quotamcncafuarquitati con- 
fcntaneum,utprctiumdomino aedium publicac falutis 
conlervandar gratia dirutarum cx publico fol vatur. urg. 
I. 2. ad L. Rhod. dc/Mcl. GmU. 2. obf j6. num. 2. ejr feqq. 
llndc in cjusmodi cafu Dn. Scabini Hallcnfcs confulcn» 
ti Menf. Jan.6. rcfpondcrunt r QBcnn DlC $fl&hU 

fccr <5?a& B. )um QScjtcn unt> me£rern @cfjat>cn at>;un>eW 
txninQSranbQtfltitet • @o wcrc &ic &tabt B. cucfcfrenn 
fcurcfe afcbrcnnung Der SOWfcle erftte encn@cridDcn juerfcfccn 

fdjultttg. &c. nifi quis fpatium, quo vicinx ardcs intcr fc 
vclctiam abopcribuspublicisdiftaredcbenr,occupavit 
/. ult.fin. Reg. Lp.i.ji.e) 0 Li2.%.4. de *dtf. friv. Qupd 
faccre vidcntur ii, qui ad moenia, vel propc civitatcm in 
confulto ardificant : Qu^orum ardcs ingrucnte bclli nc- 
ccflitatc, velproptcr hoftium, vcl proptcr mctum in- 
ccndiorum publica autoritatc merito dcftrauntur. Pr** 
Uud. Dn* D. Struv. in Dijf. de Jur. Priv, ddiffro lo- 
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Memihum IV. 
, l . «D* Inccndto inccrto. 

(*'Um autcm non nunquam contingat, ut quum ardes 
-*ita funt contigua?,vel plurcs pcrfona: candem domti 
inhabitant, undcinquibus a:dibusortum,autcujus cul- 
pa inccndium caufatum, conftarc non pofllt. Ac pro- 
indc omnis attio damni inccndii dati rccupcrandi ccflci 
*rg.l»4s.%. s- *d L. A. optimc fibi fuxquc confcicntix 
confulit magiftratus , fi mcmor orTkii fui dcmandati, 
diligentiflimc, cum in culpam ccrti hominis finc quo 
fcntcntiacondcmn3toriafcrri ncquit/. 6. %.ult.ff.N*ul : 
Caup.Sttlr. nt reccptrefi. tutn ctiam quae aedes prius nam- 
misardcntibusconfpicux fucrunt, inquirit , Noncx- 
pc&ata accufationcaut dcnunciationc, cum cvidcntia 
patnti fcclctis non indigcat clamorc accufatoris, aut 
denunciantis c9yX.de Accuf. Inquiftt. cfrdenunt. Ncc 
opus cfl fubfcriptionc, idco quia Judcx nccufatoris par 
tis fufcipit, fincquibus judicium confifterc non potcft 
l.6.% z.ff. de Munerib. ejr Hon. L3.de Accuf & Ivfiript. 
Cum tcmcritas calumniandi procul abfit,ac ita ceflet 
pcena calumnix,cui tacita quadam fponfionc accufatot 
iefc olim obftringebat, ut vellct idcm fupplicium, fi 
caufi cadcret fubircquod rcus vera accufatoris dclatio- 
nevcraqnccomprobationc fuftuliflct l.ult ff. de 
Ca!umn.q\\'\ infcribcndi moscum nimisrigid9eflet,exo- 
lcvit. Nc tamcn prorfus impune ferat calumnians, in 
expcnfas,damna,&intcrcflcdamnatur. Etpro dclifti 
qualitatc pocna arbitraria infligitut, utcoctcti fimilipoe- 
n.i pcrtcrriti non facilc ad accufandum profiliant 
Zef *d de Accu/kt. ejr Infcript. num. 3S< MAgntf. 
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X>. D. UngepMur. in frtlett. fubl. dd Libr. DHretAL 
tit. 2 . de Ctlummnt. ibiquc ad fulciendam fuara 
fcntentiam adducit c. /. ejtud. ttt. inquo Subdiaconus 
calumniofc accufans Diaconura Subdiaconatu priva^ 
tut 5c publicc vcrbcribus caefus in cxilium mittitur. 

Nc tamcn practer modum hisimmorcr ,majoris- 
cvidcntix gratia ad dcfmirionem inquifitionis mc 
confero,quaccft : Quod fit Icgitima Judicis cx otEcio 
procedentis fupcrdclictoinformatio. prxLtud D.D.lln- 
geptur. Et potcft Judcx inquircrcvel gcneraliter an del i- 
£tum rcveracommiftum,& a quo fir commiflurn ncmi- 
ne nominando j Vel fpccialitcr in dcli£ti modum & pcc- 
fonam ccrtam. Antcquam autcm ad hanc pcrveniar,. 
Judicicauteeft proccdcndum, ncdcdclido quovis ct- 
iam minimo ftatim per viam inquifitionis proccdat /. i. 
ff. de Accuf. & Infcrift, cum gravitcr hominis famam fu- 
gillct& non nunquam pro dclicti qualitatc infamct /. 
j.ffl de PubLJudic. Lt.ff de his qui nttMtitur infttm §.*• 
Inft. dePcett. tem. litig. Neccuivistumoriincerto fi- 
dem habcat/. i/.C.de T^/£.fcddiligcnterpercontetur„ 
num criminoli , malcvoli , inimici ex odii fomitc 
propalavcrinr>quibuslcgcs omncm dcncgant fidem & 
forcs judicii prxcludunt Lj. %.s.ff. deTeJhb. I. 17. C. eod. 
numvcro habilcs&omni cxccptione majorcs,inquos 
talis fufpitiononcadit hujusfamxautorcscxtitcrint/./. 
C.Eod. Nam utolim pcrnunciationcm cnmina invc- 
ftlgabantur>in quam rcm utcbanturmagiftrafusircnat- 
chisi ita& hodic inquifitioinftituitur faniapublicadc- 
nunciantc,velaliis lcgitimis indiois urgcntibus /. 6.ff. 
de Cuft d. <y exhtbit. Reor. 1. 6. sd ScJum Turfti. /. /♦ 
drj7.de 4cr*/rDereliquis adinquiiiuoncm pcitinenti» 
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bus vid.Jodoc* Dtmhoud. in Tnx. Rer. Crim. c. t. n.p. 

Ejusmodi prxfumptioncm noftrz marcrisc haut 
inconvenicntcm fuppcdirat L y. §. /. dt off. fr*f. vigit. 
L u.ff. dt ftric. ejr com. rti vend. in quibus dicirur,quod 
non caili, fcdculpa inhabirantium inccndium cmcrlis- 
fc prxfumatur. Qualis autcm culpa hic intclligatur 
Dd. non convcniunt. Sunt qui tcxtum dc lcvisfimi 
accipiunt>inrcrquos famiiiam &\ic\xi\XFdrin*c.itudft.tio. 
eap. 2. n.#2.ejresp.j.n. 127. Btrlich f. 4. concluf.2<> n 7/. 
ibiquc multis Dd. auroxuatibus confirmat «m, qux 
in omittcndoconfiftit. Btrltih. d. L n. Sj. Quacqi fciv- 
tcntia in praxi cft rcccpta. Si tamcn ipfas lcgcs infpi- 
cimus , non poflumus quin texx. iftos loquide lcvi 
culpa,aflcramus. Quoticscunquc cnim (1.) culpa finc 
additamcnto ponitur totics imclligitur lcvis arg.§./. 
Inft. ejuib. mcd. rtcontrdh. oblig. L 72.ff.froSoc. Hoc er* 
iam (u) collfgi potcft cx fcqtxcntibus vcrbis d. /./. ubi 
JCtus fimul pocnam adjicit, dum dicir, fuftibus caftigat 
cos,qui ncgiigcntius igncm habucrunt. |4k jfe 

.Undc illud promanarc vidctur , quod dc confuc- 
tudine obfcrvatur ; ut, quam primum cxoritur inccndi- 
um,homincsdomumcombuftam inhabirantcs dcpre- 
hcndantur ♦ carccri includantur&inquifitionipracfcr* 
ventur. Habito tamcn refpc&u pcr fonaru m ita,»t huic 
ignominiae cximantur pcrfonz privilcgiatx,puta LL.& 
aliarumfacultatumDo&ores , ut & ii,qui infummo 
gradu honeris coftiruti, qui tam cxuberanti privikgio 
gaudent,-ut pro crimincincarccrari non facilc polTunf, 
muho minus obdcbira pccuniaria, fiqux forrecmer» 
guiU,acditoninmanustradi , vcl inpubjicumcarcc- 
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rem conjlcipofltint.uti communitcrDd. tradunt ad /. 
tf. C. <*V Profi/T. & Med. Quo privilcgio & honeftar ma- 
rronaeutuntur , ita, ut ncc cx caufa publica carccri man- 
cipcntur. Scd dcbitum civilc cx corum bonis folvitur, 
ficrimcngravius commifcrunt,prarftita cautionc jura. 
toriavcl fidciuflbria dc judiciiobfervatione^*/^. ho- 
die C« de cuftod. reorum. Zaf.n. 10. d. t. 

Non minima fanc praefumptio cft conrra curn, 
qui monitus a vicino, cui mcnsinccndium praefagit, ut 
fcfe dtltgentiorcm in ignccuftodiendo cxhibcat* vcl 
fibi a.rcplcndoaliquo lococavcat,!lletamcn hisomni- 
busncglc&is anriquomorc rem gcrrt, ncquc ab opcrc 
coepro dcfiftit. Sic lcviculpa prarfumirur inccndiuru 
ortum, (icodcm temporcflantevcntovcl loco incon- 
gruo gramini inutili Scarrdo igtvcui admovcrir,ac cxin- 
dcinccndium caufavcrit. Berlich.p. j.-coml. fy. num.93. 
Quae prxfumriemcs conrrariis prarfumptionibus & pro- 
bationibus toHuntur /. fin. C. Simin.fe mMy.dtx. 3c pro 
rcomilitatprtifumptio , quodnunquam afolitadilt- 
gcntia (fi altas fuitdiligcns) vitarcjue innoccntia rcccflc- 
rit cj.fjr c.Jfn.x.deprdfitmpt. Etfi negctinccndiumfa&u 
ab oncrc probandi fcfe libcrat modo fit pura ncgatio 
/. jj. C. deprobat. & prdfimpt. Secus cft in tali qux indu- 
dit atiirmationcm 1. 8.tf.dtpr*Jumpt f}rprobMt.vc\ qua: 
circumfcripta cft loco, tcmporc, aut alia circumftantia. 
Utfiquis in noftro cafuTitium inccndii accufctj 6c fc 
co tcmporc percgre abfuiflc, aftirrnat-, tunc illi vcl pcr 
tcftcsvcl pcrfcripturSprobarcincumbit /. 14. C.dc Con- 
trah.rjr Com.Stip. Eodc modofceximit a prarfumptione, 
diccns fenunquacoloco, quoincendiiicmcrfitigncm 
foviflc vcl aliis ad igncm inrcrcndum patuiflc. Et potcft 
Judcx cx prsfumptionibus iftis vel condcmnatoriam, 
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vcl abfolutoriam fcntentiam fcrre j fivc fint prxfum- 
tioncs jurisdera&o , quxprobationis vim obtincnt, 
quaten 9 casnondcftruitc6trariaprobatio:fivc prxfum* 
tiones juris dc jure > qux tanti funt roboris, ut nc qui- 
dem contrariis prxlumptionibus aut probationibus vi 
fuadcftituantur,quia fupcrcjusmodi prxfumptionibus 
lexfirmum jus (tatuit,cas habcndo pro vcritatc,//4/;/f. 
sdfPcfdeprd/umpt.n.is.Et dubiu nd eft,quin caufain pri- 
mis no&urni inccndii, pcr conje&uras.indicia & vcrift- 
miliaprobaripoflit.Imo intcrdum hxcita funtcompa- 
rata, ut ad torturam fufficiant /. iS. §. /. tjr 2. I. 22. ff. dcj 
qudftion. Conftit. Ctrol. V. srt. j/. Ejusmodi (1 ) jndici* 
um adtorqucndum critunicustcftis omniexccptionc 
major,quividit incendiarium propedomum oberran* 
tcm,cum ignc,fcopis,paieis, & fimili inftrumcnto apto 

ad comburendum. » tw,.^ v.^^t^Mflnfe 

(2.) Sufficicns ad torturam indicium faciunt mi- 
nx : Veluri cum quis incendium aiicui ex inimicitia aut 
cdio minatus fucrit. Ita ^dj UHf Wr Clrtf tt totfyn J&a^ri 
<ttiff Mt\f?au$ fe&cn/ modoid probarcpoflit pcr-duos 
tcftcs, ut vuit L»bL imd. tr. c.j. kkwm&t- 



Membrum V. 

De Incendio Dolofb. 




T) Eliquis omnibus iniquiorcsfuntiiii, «Scprorfuso- 
*^mni commifcratione indigni , qui ftudio dataquc 
opcraalioruradomos^quas natura Cigacitcr cxcogita- 
vit ad tutandos homincsab imbribus, a tcmpcftatibus, 
&a rcliquis cccli in juriis,maIitiose inccndunt. Qux ta- 
mca onmiam ciiam Ethnicorum fuilia-10 tanta rclU 
ui gion* 



gione fmt munitx, putantium , Dcos pcnates inibifo. 
dcm fuam fixilTc Adquas unusquisquc civium tan» 
<|uam ad aram & afylum confugicbat , haut immcmoc, 
indc abripi pro morc Romanorum ncfas cflc. Lii.ff. de 
in Jtts voc. Qua: omnia dolofus inccndiarius,invidia, 
vcl fpc lucti du&us,ncquc Dcum ncquc cjus iram quarn 
cerrd ccrrius fui dcli&i cxpcrictur vindiccm,rlocci pcn- 
dit. Quotamcnomniacccpto ordine pcragantur. Sit 
dcflnitio *• Quam tradit Scrvius in /. /. §. i.de doi mttL 
cpuoddoltu fit mtchinatio quxdam Aitcrtits dcctpicndt cau- 
fi,cum nltudfimuUturMind ttgitur. Non tantum dolo is 
facercdiciturquianimum dccipicndi habct/.*. C.des 
dol. tk.\L ut fit in dclidis d. L & hoc fcnfu vis dolus cft, 
/. 2. §. 8* v. bon. rtpt. L 14. %.2. guod Met% cauf. Magnif.Dn* 
D. Frantzk. *d w. de dol. Scd & is qui Irrfpcrio Magiftra- 
tus non obtcmpcrar, vcl contrajcgcs aliquidcommit- 
tit /. 12. de dol. tnul. & met. exccpt. Perez. w Cod. de doL 
f*4/.Etipfa naturalisratiOfimoipfcDcusaquo potcfta- 
tcm acccpit,fcilicctut infcriorcs Supcriorum iubfint 

Idquoderiamconfidcrantcsnofhxlcges, gravis- 1 
fimasvariasquc inccndiariis pccnasdi&itant , quotc- 
mcraria inccndcndi litoido cocrcearur. Nonnunquam 
cnim inccndiarius, fi fit vilis pcrfona, 6cinccndcritin 
civitatc , ignc nccarur. Lp. ejrLult .ffde incend. ruin, 
Naufr. Si vcro (it nobilis,& in rilla inccndium factum, 
mirior pcenacft infligcnda. d.Lult.&L 2$. %. 12.de par». 
Dtmhoud. in pr.rer.crim. c. ios.n*3. 4- &fi<jq> Eandcm 
cum his pccuam mcrcnrurii,qui fupcr inccndio facicn- 
do, cum matcria inccndio apta cum ignc, focno, pulvc- 
f c bombardico funr dcprchcnfi. Ncc non hi, qui cum 
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us confpit&runt,eosdcmqucrccepcnint4r£. §./. Tnft de 
fuol.judtc. l.t.% 3 ff aJl Cern. dc Sic. Ncquc ncccflc 
cft , ut ultimus actus , qui a dehnquente pcrficicn- 
dus cft, inrcrccdat : Scd furrkit actus rcmotus , nnu 
musqj inccndcndi commiftus , ad pocnam inrligcn* 
dam. d. %. s. & d* L /. J. /. /. 7. C. Vcrum 
licct hoc jurc civili obtincat : Hodie tamcn omai» 
um locorum gcncrali confuetudinc abolitum elTc, plc- 
riquc Dd. uno orc tcftantur. IPc/enbec. in t*. dd Lcg.Cor- 
ncl. dc Sic. n. 16. Berlich.f. 4. conclu/. fracf. 10. n. j& 

Scddivcrfaabhacdc Jure Canon.poenaftatutadl 
in hujusmodi farinae homincs: Inccndiarii cnim cx- 
communicantur , &fcpultura.Ecclcfiairica.privantur 
ean.jj. c. 23. q. g. Ubi Innocentius II. gcncralitcr confti* 
tttit dicens: PcfTimam fiquidcm & dcpopulatriccm 6c 
horrcndam incendiariorum malitiam auroritatc Dei o- 
mnino dctcftamur & intcrdicimus. Siquis crgo poft 
hujusnoftrxprohibitionis promulgationcm maloftu. 
dio five pro odio fivc pro vindi&a.igncm appofuerifc 
autapponi fcccrit, aut appofitionibus auxilium & con- 
filium fcicntcr tribucrit , cxc6mumccrur,3c fi mortuus 
fucrit, Chriftianorum carcar fepulrura, nccabfolvarur, 
nifi prius damno , cui intulit fccundum facultatcm rc- 
farclo, jurct fc ultcrius ignemnon appofiturum. Poe- 
njtcntia autcm ci dctur , ut Hierofolymis aut in Hifpa- 
nia pcr annum in tcgrum pcrmancat. Add. c. 2. & c.j. dt 
raft. incend. & viol. Ecclcf. Prd/dnd. Mdgnif. Dn. Z>. Un~ 
geftur, Prdceftor dtque Pdtronus ntcusflurtmum dcvcne- 
Tdndia indd.frdlecJ.fubi. Si autcm inccndium hoc finc 
dolo non committitur drg. /.7. ff. dd L. Cornel. de Sic. 
rcs cxpeditacft. Infantcs & furiofi i pccna inccndiaria 



prorf9 abfolvfitur, cum illos innocctia confilii tucatur, 
hos fari infclicitas cxeufcr , /. 12. *d L. Corn.de Sic. L 9. §; 
*//. 4d L. Pomp.de y^rrid. Et quod dictum cft dc infarv 
tibus,proccdit ctiam dc infanria; proximis,/. 111. de R. 
non itidcm in minoribusSc pubcrtati proximis d* 1. 111. 
ejr L 23. defkrt. L 1. verfimpukeres C* de ftlf.monet. Q\py 
visin plurimis caufisinintcgrum rcftituantur ,f. /. des 
integr. reftit. In dclictistamen Kis noa fubvcnitur,cum 
truftra lcgisauxiliumimplorct , quicontra camcom- 
mittit. Vcrum licctordmariapcena ccflct,non tamen 
pcnitusabfolvuntur.^./.^7. %.i.de Min.L ror.de M.J VPe- 
Jenb.injf.4dLeg.C0rn.de S/c.n.2j.rjrJeqq. Furiofosquod 
attinct cum 6c hi omnisdoli fintcxpcrtes, dJ.12.4dL. 
Corn. mcrito ctiam ab hac pcena funt libcri /. 14. jf. de of- 
fie. Prtfid cum fatis i pfo furorc puniantur ncquc afflictis 
addcndaaffli&io.*/. /. 14. Num autcm,& quomodofu- 
riofus ob inccndium anrc furorcm commiflum punia- 
tur,controvcrtitur. Et cum puniri tam ci vilircr, quam 
criminaiirer, ex plurib. tcxx. patct : & quidcm ita ut ncc 
mutcturaur mitigctur pccna fcdordinariaimponatur. 
Lfn.C.%.s.decur.furUfLj4. de off. Pr^fid. An autem fu* 
rorcadhucdurantc ultimo fupplicio affici poflfit, altio- 
ris cft indaginis. Etcum fcmperfpcslamoris mcntisfu- 
perefTc vidctur. Quidam ftatuunt , pcenam ob pcricu- 
lumanima:quodfubcft, cfle diffcrcndam doncc adfa- 
nam mcntcm rcdicntutpcccatafua confircri antc cxc- 
cutioncm poflit, ac intcrca fuis fumtibus cft fuftcntan- 
dus, fiquiilli fmt ; fi vcro non habcat undc vivat, dc 
publicoalcndus, diligcntcrquc cuftodicndus crit d.L 
14+ Gtth. Peric. 6. qutft. AcAd.31. 

Noneft autcm rcusinccndii pratter corporis aflrli- 
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eYiTOmadhucrcftitutioncdamni onerandus ; cumlll* 
lcgcsoirincs,qu2dcrcftitutioncdamni agunt utpotc/. 
p.de lncend.fi.Nl.2S §.t2. de foen. loquuntur, no dc incc- 
diodolo dato, fcd dctali quod cx ncgligcntia quadacx- 
ortumcft.Nc tamcn in pcrpctuum ardes dcfcrtie jaccann 
Et juris ratio non dcformandi ruinis Urbcm publica fit, 
20. §. fo. de Nov.Of.Nxnt* acfimulaliorum civium ma- 
ximcintcrfitvicinasaEdcsrcftitui : nccin aliam facicm, 
in hortum,convcrti I.j. C de Mdtf. PrivAt. jEdificia c- 
nim collapfa, ipfuis Rcipublica: ruina infcquitur. Po- 
tcft Magiftrarus ad illa rcficicnda tam incolas qnam Ca- 
rialcscompcllcrc, adverfusdctrcclantes compctcnti rc 
nicdio auxilium fcrrc dcbct /. ?.de offic. Prtfid. l.SC.de 
JEdtf. friv. L 46. infr. de D/tmn. Inf, Quod fi vcro rcf 
anguftadomi obftarct,quo Dominussedium minus rc- 
ficcrc polfit; dcbctcogiad vendcndam arcam altcri, 
qui in bcnc lauta & aucla partc cft coftitutus MrgJ.s,rjr 
C.de&difpubl.Sin autccmtorcmnon rcpcriarjicitcpo- 
tcft arcpublicatantum pcterc, quantum ad rcparatio-. 
ncm cjus fufhcict, Specul. tit. de Satisdat. §. EH cjuoqtie, 

Carrcruin poft cxufta axlificia idcm jus rcmanet, 
quoddominofuitantccombuftioncm ? Cumarcarc- 
mancat quae cft maxima pars domus l.pS. %,S. deSolut. & 
cft principalc finc quo «dificium clVe& fubfiftcre nc- 
quitj atqucitain folum&arcam tanquam maximam 
partcmxdificiiquafi pcnctrar. Sicctfidomus pigno- 
ri dara,vcl vcndita,cxufta (it,nihilominus tamcn crcdi- 
tori & cmtori jus falvum mancr, ut pofllr bona fidc inx- 
dificantcm rcfufis fumtibus pofiefllonccjicerc/. 29. §. 1, 
de pign. I. 21. de ftgn. Att.l.21. tnf.d.Hered. ve/Acl, VenL 
Sccus ramcn cft, fi alicui tantum commoditatis caufa a- 
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liquod juscompetit,nt ufufru£tuario,vcl ufuarioardi- 
tim, quorum jus potius infuperficic confiftit ; Tune 
fublatisscdibus,fimul jus auffertur %.3.Inft.dcufifr.l.s* 
%.3. quib. mod. ufufr. amiti. & quidcm adeo, ut ncc arcx 
ncc cxmcntorum ufusfr. vel ufus debcatur, /^. 
&d.Ls*%'2-d.t. Etiamfidomuscombufta fit rcftituta, 
d. /. to. %pcn. d. t. GArf.tr. d. cxpenfdr mcliorat. hi. n. ip. 

Deniquc notandum.quoda&ioincenfarum aedi- 
um clidi poflit ptifcriptionc viginti annorum, compu- 
tandaabipfodiecommiiTicriminis , qux prxfcriptio, 
nifialiudquiddc jurcdefinitumfir , omniadclictaau- 
fcrt /. 3>ffdc reijuirend. vel abfent. damnand. L 12. C 
sd Leg- Cornel. de falf. Damboud. in pr. rer. crim. e. r 
num.24. Quas legcs proptcr infigncm ufum omni- 
bus , qui modo nomen profitcntur in JCris, de mc- 
liori nota commcndat id. d,c.num.2s* Eodcm modo 
civilis a&io incenfarumadiunijquae dcfccrfdit cx a£tio- 
nc L. Aquilix , ut caercrae pcrfonalcs prxfcriptio* 

nc tolluntur /. 3- C.dc frafcript. 30. vel*o. 

annor. 

COROLLARIA. 

Q. An Dux Sabaudis Vicarius lzz\ix(de quoagitCapi- 
tteUtto Leopoldt. *rt. 4. tnfine) fubfit nofhisduobus Vicariis? 
uiff. Nobilijfimm atqnc Exccllcntiffimm Dn. Prxfes Tatronmat* 
tjuc Prtceptor mcm nutto non obfirvantKt cnltu dcvcnerandm in. 
Fralctltombm Juris pnblici. 

% 

Q^An Pnncipes dcbeant in tcftamentis fuis condea- 
disobfervarc foIennitatcsJurisCivilis? Negatur. 

Q. An modus confcrendi Feudaper Yexilluro adh ac ho- 
tiicfitin ufu;Z>. ftS id 



QUid caot* ciVcaftatuantincendia Jegej, 
Qux fieri culpa dicantur.differisaptc 
Siot procul hi cslsus funcfti : fint Tibi falv.r 
Rcspatriac» & oobis, devotamente precamur ! 

Bcncvolum & gratantem antmum Eximiw 
*Dn. Rejpondcnti cxhtbttnrm dcpro- 
perabat 

Georgius Adam €>trttrc/D. 

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^ 

DUm face terribili fumant faftigia te&i 
Tardipedisque Dei regnat furor crTcrus,omncs 
Patrcsque plebesque tremunt,fbpire laborant 
Crudclcsflammarum Iras, fcd triftiamitto. 
Pro nobis fempervigil excubct Ultor Jhova t 
Accendtt fax iftafaces, ac ignisabigne 
Provenit,hunc RcginaThcmis cxfufcitat in Te 
Charc, animasignem, & fcribisplaudencc Lycco. 
Tanto cum fcrvorc Themin fe&are. Patentem 
1 ntra vit mcns docla viam, fc librat in altum 
Promeritura brcvi condignalabore brabca. 

Fcr-Extmto Dn.Rcff. Aatori amtce gratuUtur. 
Johana-Volk. JStcbman/ D.Prarfcs. 



awr 



IGnivomum Phcebi miramur in a?there difcum, 
Accenfasq uc faccs, maculas, Inccndta y fumos, 
Vifu digna viris Cccli Spe&acula do&is. 
Credidcrim fimili Aooium cxardcfcere Phcebum 
Ignc, fuis faculis clarum maculisquc corufcum. 
Sic eft. Tu faculis proprior tantum indccalcfcis 
Ingcnio utclaris fiftis /nccndta flamm is. 
Gratulor hasfaculas / abfint/wcf»^4tcclis» 
Virtutum contracapiant Inccndta vires, 
Nccpuro tcntcnt macuJar immifcerier igni. 

Bximto Dn. Reff>, Amtco & Commcnfalifuo 
fuaviffmo gratulab. deprop. 

Erhardus Wcigelius Mathcm. Ducai. 
v Sax. Prof. Publ. Alum^JLnjpcdor. 
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